
Summary sheriff 2016 

Civil Case Study 

[1] You are asked to hear two competing motions in a family action. The pursuer’s

motion number 7/2 of Process is for an interim residence order in her favour in terms of

section 11(2)(c) of the Children (Scotland) Act 1995 in respect of the children of the parties’

marriage, RT (born 8/6/07) and KT (born 2/12/08), an interim order for contact with the

defender who resides in the USA and a specific issue order in respect of dental treatment.

[2] The motion for the defender number 7/3 of Process is in three parts; matters having

already been determined in other proceedings before a court of the United States of America,

this court should refuse the pursuer’s application in terms of section 14(1) of the Family Law

Act 1986; esto the court does not refuse the pursuer’s application, for a sist of these

proceedings in terms of section 14(2) of the Act and, finally, this court being forum non

conveniens, for dismissal or a sist of these proceedings.

[3] You decide to be addressed first in relation to the defender’s motion. You are

provided with the following papers:

1. Initial Writ

2. Initial Writ as adjusted

3. Defences as adjusted

4. Motion for pursuer

5. Motion for defender

6. Summary of basic facts

7. Defender’s List of Authorities

8. Statement of Facts not in dispute

9. Submissions for defender

10. Submissions for pursuer

[4] For the purposes of the Case Study you will not be given copies of the quite

voluminous supporting documentation presented by parties including the quite extensive

court order first issued by the Michigan Court, then by the Tennessee Court and Affidavits of

parties and others as they have little bearing upon the issues before you. You are satisfied,



2 

however, and counsel for both parties agree that nowhere in any of those papers do the 

expressions ‘welfare of the children’ or ‘views of the children’ appear. The approach of the 

Courts in the USA appears to have been one of using the language of the rights of the parents 

and, for the purposes of this case study, you cannot be satisfied that issues have been 

considered through the prism of the welfare of the children as the paramount consideration. 

The views of the children have not, at any stage, been sought or considered. A statement of 

undisputed facts accompanies these papers. 

Please address the following questions. You should allow 15 minutes for your response: 

1. The existing orders by the courts in Michigan and Tennessee respectively appear

to have been made without regard to the welfare of the children as the

paramount consideration or the views of the children. They are, nonetheless,

sophisticated and comprehensive orders by competent courts. Do you consider

that in addressing the matter of jurisdiction and forum non conveniens you need

to have regard to the welfare principle and the views of the children? If so how

would you address that issue?

2. Which court, Tennessee or Anytown Sheriff Court, is best placed to make

decisions in relation to the arrangements for residence and contact in respect of

these children? Please explain what factors you have taken into account?

3. What orders if any would you make in respect of these motions? Please give brief

reasons.
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Civil Case Study 

Submissions for Defender 

[1] It was conceded by Mr A, counsel for the defender, at the outset that this Court has

jurisdiction by virtue of the habitual residence of the children, R and K, being in Scotland and

within the area of this Court. He did not concede that this Court should exercise jurisdiction.

The motion was hierarchical in nature in respect that he first sought dismissal of the action in

terms of section 14(1) of the 1986 Act but adopted an esto position that if dismissal was

considered by the Court to be inappropriate the action should be sisted in terms of section

14(2).

[2] The factual background was not in dispute and Mr A helpfully provided a summary

which is provided. The parties separated in 2011 and on 7 November 2011 an order was

granted by a court in Michigan regulating the arrangements for the children whereby the

parties retained, using US terminology, joint legal custody although the pursuer had primary

physical custody in respect that she was returning to Scotland with the children while the

defender was remaining in the USA. It appeared that the expression ‘joint legal custody’ was

analogous to parents within the jurisdiction of this court each having parental responsibilities

and rights although the children might reside with only one of the parents. The Michigan

order of 7 November 2011 made detailed provision that the children would spend 14 weeks

per year in the care of the defender in the USA, effectively their entire school holidays. The

subsequent divorce of the parties by order dated 2 November 2012 by the same Michigan

court did not disturb the arrangements for the care of the children and essentially repeated the

terms of the 7 November 2011 order. A parental co-operation order was issued on 18 January

2013 which included provision for the parties communicating through ‘Our Family Wizard’,

a secure website which allowed for communication between the parties on the practical

arrangements in respect of the children in the sight of their respective representatives and the

Court.

[3] The defender moved to Tennessee in about June 2015 for employment reasons and in

April 2016 took steps to enrol the Michigan orders there. On 26 April 2016 an order was

made in the Tennessee Court enrolling the Michigan orders and expressly accepting



jurisdiction over all matters regarding the children. The Tennessee proceedings were not 

opposed by the pursuer or any appeal taken against its orders. The pursuer, in the meantime, 

raised proceedings in this Court, the first order being dated 14 April 2016.  

 

[4] It was explained by counsel for the defender that para. 5(6) of the Tennessee order 

provided for parental co-operation including a requirement that the parties communicate by 

‘Our Family Wizard’, a secure website allowing parties a secure means of communication 

and recording diary arrangements. The attorneys and judge can access the site and the effect 

of the court order has been to render communication in this way mandatory. There is a 

background of significant acrimony and Mr A submitted that this particular aspect of the 

Tennessee order weighed heavily with the forum non conveniens argument as the order in the 

US would not work without it. The pursuer, moreover, gave an undertaking not to seek 

variations of the order. Unlike the Tennessee judge the Sheriff cannot have access to either 

Our Family Wizard or the full transcripts of the Michigan and Tennessee proceedings.  

 

[5] Counsel for the defender emphasised that the pursuer submitted herself to the 

jurisdiction of the Tennessee court and before that the Michigan court. She was successful in 

Tennessee in opposing the defender’s request for authorisation of unaccompanied minor 

travel arrangements for the children. Mr A did not go so far as to suggest that the Scottish 

Court must defer to Tennessee but he did emphasise that the Tennessee court was not 

surrendering jurisdiction. It was not open to the Sheriff to direct the Tennessee court what to 

do. Its order was extant and binding on the parties. 

 

[6] It was submitted on behalf of the defender that by virtue of Council Regulation (EC) 

No. 2201/2003 (Brussels II bis) Art. 3 jurisdiction with the courts of the Member State, 

Scotland, was mandatory. By virtue of Art. 8 jurisdiction in matters of parental responsibility 

over the children, R and K, lay with the Scottish Court by virtue of the children’s habitual 

residence in Scotland. Parties were agreed that Brussels II bis applied even if the other 

country was not an EU Member State (Re I 2009 UKSC 10). Reference was made to 

Wilkinson & Norrie para. 10.31 and 10.32 for a discussion of the options available to a 

Scottish Court where concurrent jurisdiction arises. Mr A concluded that there was 

concurrent jurisdiction between Anytown Sheriff Court and the Tennessee Court and the 

potential for competing orders by the two courts. Before turning to the effect of the Family 

Law Act 1986 Mr A made a passing reference to the concept of international judicial liaison 



and its possible applicability in the present case. He referred to the case of N v K [2013] 

EWHC 2774 (Fam), a decision by Cobb J  in which he discussed the Office of International 

Family Justice, the facilitation of cross-border collaboration and direct judicial 

communication. He saw the N v K case as a paradigm for the application of international 

judicial liaison. The Family Liaison judge in Scotland is Lord Brailsford. 

 

[7] Counsel for the defender then turned to consideration of section 14(1) of the  Family 

Law Act 1986. It was not disputed that the matter of residence of the children has been 

determined and continued to be determined in other proceedings. This being so it was open to 

the Sheriff, in the exercise of his/her discretion, to refuse the application by the pursuer and 

dismiss the action. Section 14(2) offers the alternative of a sist of the action although the 

defender’s primary position was for dismissal.  

 

[8] The situation was rendered more difficult by the case of Owusu v Jackson [2005] 

QB 801, a commercial action in which the Court of Justice reinforced the mandatory nature 

of the Convention on Jurisdiction and the Enforcement of Judgements in Civil and 

Commercial Matters 1968 noting that it contained no express exception relating to forum non 

conveniens, that it was not open to a court of a contracting state to decline jurisdiction 

conferred on it by Article 2 on the ground that a court of a non-contracting state would be a 

more appropriate forum for the trial of the action. The case of A v A [2013] UKSC 60 

contains in the speech of Baroness Hale at paras. 30 – 33  obiter comment questioning the 

applicability of the decision in Owusu v Jackson to matrimonial proceedings. One of the 

cases in which Owusu v Jackson was distinguished was that of Mittal v Mittal [2013] 

EWCA Civ 1255 upon the reasoning summarised in the rubric that the relevant legislation 

empowered the English courts to stay matrimonial proceedings other than proceedings 

governed by Council Regulation (EC) No. 2201/2003, that proceedings were only governed 

by Regulations if they fell within Article 19, that the reference to the Regulation in the 

legislation was simply intended to make domestic legislation comply with the Regulation and 

there was no warrant for reading it as having any greater effect. The relevant legislation was 

the Domicile and Matrimonial Proceedings Act 1973, para. 9, Schedule 1 and to all 

intents and purposes, by virtue of para. 9, Schedule 3, the position was the same in Scotland. 

Mr A concluded that by analogy the case of Mittal should be followed. He referred in 

particular to Lewis LJ paras. 2, 11, 24, 27 and 31-34.  

 



[9] Turning to the aspect of forum non conveniens Mr A referred to Anton and 

Beaumont, ‘Private International Law’ para. 8.406 and 407 quoting Lord Kinnear in 

Sim v Robinow (1892) 19R 665 at 668 to the effect that in considering a plea of forum non 

conveniens it is not a mere question of convenience. The question is where substantial justice 

is to be served in the interests of the parties. Counsel for the defender submitted, and it was 

not disputed, that the American orders have regulated arrangements between the parties for a 

period of years apparently effectively. The matters truly at issue between the parties relate to 

the nature and extent of contact where contact will be exercised primarily in Tennessee so 

that it was of as much interest to Tennessee as to Anytown. The matter of the children 

attending Summer Camp arose and Mr A suggested that a Judge in Tennessee would have a 

better understanding of the Summer Camp.  

 

[10] Mr A agreed that the American orders are lacking any reference to the views of the 

children. 

 

[11] In closing Mr A reiterated that the defender does not challenge the children’s 

residence in Scotland and to suggest that he does would be to suggest that the dispute 

between the parties runs deeper that it does. He moved the Court, however, to allow matters 

to continue to be regulated by the court in Tennessee and to dismiss the pursuer’s action. 
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Submissions for Pursuer 

 

 

 

[1] Counsel for the pursuer, Ms C, opened by stating that there is no residence order in 

terms of section 11(2)(c) of the Children (Scotland) Act 1995. A status quo exists whereby 

the children reside with their mother but there is in fact no residence order and the pursuer 

sought the making of such an order. 

 

[2] She explained also that as regards the maintenance order made in the US the pursuer 

did not seek to enforce that. If the defender continued to pay well and good but the issue of 

the welfare of the children was more important and should be decided in this Court. It was 

submitted by Ms C that both parts of the defender’s motion were mutually exclusive. She 

questioned the assertion on behalf of the defender that he was not seeking to challenge the 

matter of residence by referring to his Affidavit, number 6/2/3 of Process and paras. 28 and 

29 where he refers to the pursuer’s unstable life and discloses the disdain with which he 

regards her family, their lifestyle and lack of university education. She suggested that it was 

disingenuous to suggest that this was no more than a dispute regarding contact. She referred 

to paras. 15 and 16 of the pursuer’s Affidavit, number 5/4/1 of Process and the concerns 

expressed by her there. She held a belief that the defender sought to reverse the arrangements 

for residence and suggested that without any suggestion of wrongful removal it would be 

possible for the defender to engineer an emergency in relation to the children with a view to 

making an urgent possibly ‘without notice’ application to the court in Tennessee to change 

residence.  

 

[3] Counsel for the pursuer questioned the basis upon which the Tennessee Court could 

have jurisdiction. She acknowledged that the pursuer had not defended or appealed the 

proceedings there but submitted that this was not the same as accepting the jurisdiction of the 

court. She suggested that there is no such thing as ‘US proceedings’ and that Michigan was as 

different from Tennessee as England from Poland. The pursuer accepted that for a number of 

years matters between the parties were regulated by the orders of the court in Michigan 

notwithstanding the residence of the children, who both have US and UK citizenship, has 



been in Scotland. There were, therefore, proceedings but now, it was suggested, there was a 

lacuna and accordingly the pursuer now sought a residence order. The Scottish court could 

not be satisfied that the Tennessee Court was properly seized of the jurisdiction for the case.  

 

[4] Should the view be taken that by not defending the Tennessee proceedings the pursuer 

has effectively submitted to the jurisdiction of the Tennessee court then there are proceedings 

in Tennessee and they are not concluded.  

 

[5] Counsel for the pursuer argued against dismissal of the action in terms of section 

14(1) of the Family Law Act 1986. She agreed with the proposition that it was doubtful if 

proceedings relating to children can ever be said to be concluded. There was a high degree of 

acrimony in the present proceedings and it was likely that some court would have to make 

some decisions about the children going forward.  

 

[6] In relation to the second part of the defender’s motion to sist the proceedings in terms 

of section 14(2) of the Family Law Act 1986 Ms C submitted that the provision could be 

regarded as a statutory form of forum non conveniens (JKN v JCN [2010] EWHC 843).  

 

[7] With regard to the case of Owusu v Jackson (supra) Ms C did not disagree with the 

analysis by Mr A. She submitted that if the mandatory provisions applied to Brussels II bis 

the defender’s motion would be incompetent and the court could not decline jurisdiction. She 

acknowledged that by analogy it might be argued by virtue of the case of Mittal v Mittal 

(supra) that the decision in Owusu could not apply. She observed, however, that these were 

decisions by English courts which are not binding and involve the interpretation of different 

statutes. While there were similarities between the wording of the Domicile and 

Matrimonial Proceedings Act 1973 and the Family Law Act 1986 regarding the discretion 

to sist proceedings, they were not on all fours. She suggested that there are differences. Once 

most proceedings have concluded that is it and the matters at issue cannot be the subject of 

further decisions. By comparison this is not the case with children’s proceedings where in 

Scotland parents retain parental responsibilities and rights until the children are 16 to 18 years 

of age. The comments by Baroness Hale were obiter in nature. Counsel for the pursuer urged 

caution before applying Owusu and suggested that the assumption should be that it does not 

and that the mandatory provisions of the Regulation do apply. 

 



[8]  Reference was made to RAB v MIB [2008] CSIH 52, a decision of the Inner House 

in support of the principle that the test for upholding the plea of forum non conveniens was 

not one of the practical convenience of witnesses but whether the alternative forum 

contended for was one in which the case may be tried more suitably for the interests of all the 

parties and the ends of justice. In that case the Court explained that it was necessary to look 

for more potent factors than mere convenience, that the English Court was clearly or 

distinctly more appropriate with more closely connecting factors to the marriage and the 

welfare of the child who was the issue of that marriage. Was the Tennessee Court more 

appropriate? Did the Tennessee Court have jurisdiction? Was it in the interests of all the 

parties for the ends of justice to be pursued there? She submitted that it was a balancing 

exercise. The convenience of witnesses was not a primary consideration but it was not 

irrelevant.  

 

[9] In the case of RAB v MIB the Court had regard to the child having its closest 

connection to Scotland. In the present case the children have been resident in Scotland from 

2011, approximately half of their lives. They were both conceived in Dundee by IVF to 

parents who are both Scottish. And so Scotland is where the children are most closely 

connected. By comparison Tennessee is where the defender moved last June and where the 

children have spent only one summer and one Easter. The Court was satisfied in RAB v MIB 

that the jurisdiction of Aberdeen Sheriff Court was not open to question and by similar 

reasoning Alloa Sheriff Court has jurisdiction and is the more appropriate forum. 

 

[10] Ms C submitted that there are no such things as ‘US orders’; it is not as simple as that. 

The pursuer did not challenge the jurisdiction in Michigan and if she was still in Michigan 

would submit to the jurisdiction of the court there. She did not concede however that it was 

the most appropriate forum. She found herself in Michigan where she built a relationship 

with a lawyer there. In deciding which court is the best forum the best interests of the 

children is the paramount consideration. Their school is here, they have friends here and they 

are registered with a doctor here. Aspects of the US orders could be replicated here. The 

orders of the Sheriff Court can be as detailed as parties want.  

 

[11] With reference to the facility of Our Family Wizard it had limitations. It was not 

uncommon for the defender to give the least possible notice of the children’s flying times and 

as far as the pursuer was concerned he did not comply with the spirit of the orders. The 



parties do not always avail themselves of Our Family Wizard. As for access to the transcripts 

of the US Courts it was unlikely that this would ever be necessary or desirable.  

 

[12] There were a number of factors favouring Alloa Sheriff Court. The children have their 

habitual residence in Alloa. They are well accepted here. Their life is here. The pursuer’s 

ability to defend the Tennessee proceedings left her at a disadvantage and under the necessity 

of paying an $8,000 retainer to an attorney there. There were serious restrictions on self 

representation there. Just because she had some success it did not follow that she could 

effectively represent herself. The pursuer does reside and have a life here whereas she has 

never resided in Tennessee. The defender moved to Tennessee in 2015, did not tell the 

pursuer he was moving and she only found out when she took the children to the States for 

contact. He lost his job in Michigan and went to Tennessee to find employment. He advised 

Michigan that his intention was only to go to Tennessee for a short time and to return. If the 

defender were to lose his job again and moved to California or New York would it be in the 

best interests of the children for jurisdiction to lie wherever the defender was currently 

residing for his work compared to the place where the children were permanently residing? 
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